UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ARTHUR YEOMANS, JR., :
Plaintiff, : CIVIL ACTION NO:
: 3:03 CV 0380 (SRU)

VS.

SANDRA E. WALLACE ak/a
SANDRA E. LUZZI, GEORGE
T.LUZZI, DALE BRUMMUND,
TOWN OF STONINGTON,

Defendants.

RULING ON DEFENDANT’'S M OTION TO DISMISS

Arthur Yeomans, Jr. (“Yeomans’) brought this lawsuit againg the Town of Stonington (“the
Town”), Officer Dae Brummund (“Brummund’), Sandra E. Walace ak/a SandraE. Luzzi (“Wadlace’),
and George Luzz (“Luzz”) dleging adeprivationof civil rights under 42 U.S.C. § 1983 (* Section 1983”)
and severd violations of gate law. Y eoman dleges that Brummund, Walace, and Luzz deprived him of
due process by entering and searching his business premises without probable cause and deprived him of
his property without notice or the opportunity to be heard. Y eomansallegesthat the Townisresponsible
for the deprivation of his property by failing to ingtruct Brummund and other Stonington police officersto
differentiate between dvil and crimind matters, to understand and act withinthe scope of thar powers, and
to utilize proper searchand seizure procedures. Additiondly, the plaintiff alegesthat the Town maintained
a palicy of dlowing police officers to escort citizens in certain Stuations, which the Town should have
known could lead to such deprivations of property.

Brummund and the Town filed aMotionto Diamiss, pursuant to Rule 12 (b)(6) of the Federal Rules

of Civil Procedure, arguing that the first count of the complaint fails to state a clam upon which relief can



be granted and that plaintiff’s sate law dams againg Brummund should either be dismissed for falure to
state a claim upon which rdief can be granted or be remanded to state court.

For the following reasons, the defendants motionto dismiss Counts One and Four is denied; the
motion to dismiss Counts Two and Threeis granted without prejudiceto replead withinthirty daysif there

isafactua bassto do 0.

Background

The following facts, dleged inthe complaint, are assumed true for purposes of ruling onthe motion
to dismiss. Yeomans owns an antique store, the Old Mystic Manor, which is located in the Town of
Southington. In or about June 2002, Wallace proposed that she use space in the plantiff’'s store to sl
flowers. 'Y eomans contends that, even though Wallace was never an employee, she sold her flowers out
of the store. Wadlace was given akey to the premises. Walace occasiondly sold to Y eomans items that
he then displayed and sold in his store.

Inearly September 2002, Y eomans discovered that Wallace was dlegedly seding items from the
antique store. When Y eomans confronted Wallace about missing items, an argument ensued. Y eomans
told Wallace not to return to the store.

On September 10, 2002, Wallace and Luzz contacted Brummund and requested an escort to
Yeomans antique sore. Wallace informed Brummund that she was an employee of the store who was
about to quit her job and that she owned two items in the store that she needed to retrieve: agold twist

bracelet, inadigplay case, and aRoyd cash register. Luzzi confirmed that the items belonged to Wallace.



When Brummund, Wallace, and Luzz reached the store, Walace produced akey to the premises.
Despite protests by the owner of the building, who witnessed the entry by Brummund, Wallace, and Luzz,
the three defendants entered the locked business premises. Wallace took at least two items; the plaintiff
clamsthat additiond items were missng when he returned and inventoried the store. The complaint does
not alege that Brummund helped Wallace and Luzz physcaly remove the items, but that Brummund
alowed Wallace and Luzz to leave with the items.

Brummund did not have awarrant to enter the premises. Brummund aso dlegedly declined a
request from the building owner that Brummund provide an inventory of the items removed and give a
reason for entry into the store. 'Y eomans was not given prior notification regarding Brummund,

Walace, and Luzzi’ s intended entrance and the removad of the items.

Standard of Review for a Motion to Dismiss
A motion to dismiss for falure to state aclam may only be granted if “it gppears beyond doubt
that the plaintiff can prove no st of factsin support of his daim which would entitle him to relief.”

Conley v. Gibson, 355 U.S. 41, 45-46 (1957). In deciding a motion to dismiss, “a court must accept

the dlegations contained in the complaint as true, and draw al reasonable inferencesin favor of the

non-movant.” Sheppard v. Beerman, 18 F.3d 147, 150 (2d Cir. 1994). The complaint must be

congtrued liberdly. Tarshisv. Riese Organization, 211 F.3d 30, 35 (2d Cir. 2000). “Thisstandard is

goplied with particular gtrictness when the plaintiff complains of acivil rights violation.” Branum v.

Clark, 927 F.2d 698, 705 (2d Cir. 1991).



Discussion

A. Section 1983 Claim

Y eomans aleges that Brummund' s entrance into the locked premises, with Walace and Luzz,
and Brummand's continued presence in the store, while Wallace and Luzzi removed items that dlegedly
belonged to the plaintiff, condtituted an authorization of theft. Y eomans contends that Brummund' s
gpparent authorization of the dleged theft condtitutes Sate action. Brummand and the Town counter
that Brummund' s presence in the store was merely to keep the peace, that his involvement was “de
minimis” and that his conduct did not congtitute state action. Brummund argues that he did not
physcdly remove the items himsdf and that he had reason to believe Wallace was authorized to enter
because she had a key to the premises. Wallace had explained that she was an employee of the Store
and that she would soon be terminating her employment at the Old Mystic Manor. In addition, Walace
brought awitness, Luzzi, who confirmed that the items belonged to Wallace. Therefore, both the Town
and Brummund contend that the actions taken by Brummund on September 10, 2002 did not rise to the
level of state action. In the absence of such state action, the defendants contend that the plaintiff has
faled to state a claim under Section 1983 and, thus, Count One of the complaint should be dismissed.

Section 1983 is “the ‘basic vehicle by which afederd court adjudges dleged state and locd

infringements of federdly created rights” Ruhlmann v. Ulger County Department of Socid Services,

234 F. Supp. 2d 140, 159 (N.D.N.Y. 2002). In order to state a claim under Section 1983, upon
which relief may be granted, the plaintiff must dlege that he or she was deprived of aright, privilege or
immunity secured by the Congtitution and that the “deprivation was perpetrated by a person acting

‘under color of [agtate] statute, ordinance, regulation, custom or usage.’”” Murphy v. New Y ork




Racing Assn, Inc., 76 F. Supp. 2d 489, 493 (S.D.N.Y. 1999) (quoting 42 U.S.C. §1983). “The

‘under color of satelaw’ requirement is legaly indistinguishable from the * Sate action’ requirement

under the Congtitution.” Tewksbury v. Dowling, 169 F. Supp. 2d 103, 108 (E.D.N.Y. 2001).

Determination of state action depends on an examination of the defendant’ s conduct, rather than his
pogition. Murphy, 76 F. Supp. 2d at 494.

Deprivation of one's personal property by a state actor without notice or due process violates
the Condtitution. U.S. Const. amend. X1V, 82. Even though Brummund is a Stonington police
officer, his conduct is not automaticaly elevated to the level of gate action. One must examine the
officer’s conduct, not merdly histitle, in order to determine whether there was state action. The
determination whether police officers  actions congtitute state action must be made on a case-by-case

basis. Barrett v. Harwood, 189 F.3d 297, 302 (2d Cir. 1999). The*“crucia question is whether the

police officer was (1) present amply to stand by in case there was a breach of peace, or (2) taking an
activerole’ inthe action complained of. 1d. at 302-03.

In Barrett, the police officer was called to the scene of arepossession to keep the peace. 1d. a
300. The palice officer intervened in the action after the plaintiff became violent towards the person
repossesaing hisvehicle. 1d. at 299-300. The court determined that the police officer’ sinvolvement in
the civil dispute was de minimis and that the he was merdly acting as a peace keeper. Id. at 303.
Although an officer’ s de minimisinvolvement or mere presence a a scene is insufficient to conditute

date action, Wright v. National Bank of Stamford, 600 F. Supp. 1289, 1295-96 (N.D.N.Y. 1985),

the cases that have held that an officer’ s actions did not rise to the level of dtate action are factudly

distinguishable from the current dispute.



Here, the plaintiff was not in the store when the items were removed, yet Brummund followed
Walace and Luzzi into the locked premises. The actions taken by Walace and Luzzi were not
analogous to a car repossession, because Brummund did more than merely stand by to keep the peace.
Despite protests by the building’s owner, Brummund followed Wallace and Luzzi into the locked store.
Thereis no dlegation that Walace told Brummund that she feared a violent dtercation that would
require his presence. It isimpossible from the fects that are pled to determine why Brummund entered
the building and whether Brummund' s involvement was more than de minimis.

Whether Count One of the complaint states a claim under Section 1983 turns on the reason for
and the extent of Brummund'sinvolvement. The determination of whether Brummund' s actions rose to
theleve of date actionisafactud determination that can only be assessed after discovery and the
presentation of affidavits and other evidence?

The Town contends thet, if Officer Brummund' s conduct did not congtitute state action and the
Section 1983 claim is dismissed as to Brummund, the Section 1983 claim should aso be dismissed

agang the Town. See City of Los Angdesv. Heller, 475 U.S. 796, 799 (1986). Because the motion

to dismiss Count One asit gpplies to Brummund has been denied, the motion to dismiss Count One as

it gppliesto the Town isaso denied.

! Wallace and Luzzi’s conduct might also riseto the level of state action. Private parties can have acted under the
color of law if they acted jointly with a state official to deprive a person or his or her property. Ginsberg v. Hedley
Car & Truck Leasing, Inc., 189 F.3d 268, 271 (2d Cir. 1999). “Private persons, jointly engaged with state officialsin
the prohibited action are acting ‘under color’ of law for purposes of [Section 1983]. To act ‘under color’ of law does
not require that the accused be an officer of the State. It is enough that he iswillful participant in joint activity with
the State or its agents.” United Statesv. Price, 383 U.S. 787, 794 (1996). “Where ... apolice officer exercises
independent judgment in how to respond to a private party’ s legitimate request for assistance, the private party is
not ‘jointly engaged’ in the officer’s conduct so as to render it a state actor under Section 1983.” Ginsberg, 189 F.3d
at 271. Seedso Tewksbury, 169 F. Supp. 2d 103.




The plantiff dlegesthat the Town isliable under Section 1983 for its fallure to train its officers
regarding proper search and sel zure procedures, the scope of police authority, and the delineation
between crimina and civil matters. In addition the plaintiff dleges that the Town has apolicy of
alowing police officers to serve as escortsin civil Stuations. It isthe Town'sfallureto train and its
escort policy that dlegedly led plaintiff to suffer a conditutiond harm.

It is only when the execution of amunicipdity’s “policy or custom, whether made by its

lawmeakers or by those whose edicts or acts may fairly be said to represent officid policy, inflicts the

injury that the [municipdity] as an entity is responsble under 8 1983.” Monell v. Department of Socia

Services of the City of New York, 436 U.S. 658, 694 (1978). Therefore, in order for amunicipdity to

be lidble under Section 1983, the plaintiff must plead and then prove that the existence of an officid
policy or custom caused a condtitutiond injury. Russo v. City of Hartford, 158 F. Supp. 2d 214, 222-
23 (D. Conn. 2001). Thereis no heightened pleading standard required when stating aclam againgt a
municipaity under Section 1983. 1d. at 223.

Y eomans has sufficiently pled a Section 1983 clam againgt the Town. Accordingly, the motion

to dismiss Count One of the complaint as againgt the Town is denied.

B. Qualified Immunity

Brummund and the Town aso contend that Count One of the complaint, which dlegesa
deprivation of property and clams relief under Section 1983, should be dismissed because Brummund
isentitled to quaified immunity. Defendants dlege that no clearly established right of the plaintiff was

violated, and that Brummund' s decision to enter the locked business premises was reasonable, given



the information he received from Wallace and Luzzi. Brummund entered the store with Wallace, who
had akey, which defendants argue gave her apparent authority to enter the store. The plaintiff,
however, contends that Brummund conducted an unlawful search and seizure that was not reasonable
in light of the circumstances.

The doctrine of qudified immunity “shields government officids from liability for damages on
account of their performance of discretionary functions insofar as their conduct does not violate clearly
established statutory or condtitutiona rights of which a reasonable person would have known.”

Rodriguez v. Phillips, 66 F.3d 470, 475 (2d Cir. 1995) (citations omitted). “The relevant, dispositive

inquiry in determining whether aright is clearly established is whether it would be clear to areasonable
[state officid] that his conduct was unlawful in the Stuation he confronted.” Saucier v. Katz, 533 U.S.
194, 202 (2001). Evenif aperson suffers a congtitutiond injury due to an officer’ s action, if the
officer’ smistake of law was reasonable, the officer may be entitled to qudified immunity. Russo, 158
F. Supp. 2d at 234. Because qudified immunity is an entitlement not to stand trid, a ruling on whether
one has qudified immunity should be made early in the proceedings. 1d. at 233 (citations omitted).
The plaintiff dlegesthat his condtitutiona right not to be deprived of property without due
process of law has been violated. His property was taken away from him without notice. The
defendants admit that the Condtitution protects people against seizure of property legdly in their
possession without notice and aprior hearing. The defendants argue, however, that, because
Brummund did not physicaly remove the property, no clearly established right was violated. In

addition, the defendants argue that it was objectively reasonable for Brummund to believe that he had



the authority to enter the building because Walace had a key, explained her involvement with the
business and provided a witness to corroborate her story.

Neverthdess, an additiond factud inquiry must be made to determine whether Brummund's
actions were objectively reasonable. From the facts aleged, it appears that Brummund' s presence was
not needed within the sore. The plaintiff was out of town and no dtercation would have ensued if
Brummund had not been present. Furthermore, Brummund ignored protests by the building’s owner
when entering the building. Though the defendants argue that the owner of the building did not have the
authority to bar Wallace, Luzzi, and Brummand' s entry, the protests affect the reasonableness of
Brummund's actions.

Additiond facts are required to determine the reasonableness of Brummund' s actions. Though
aruling on qudified immunity should occur early in proceedings, a this point the court cannot hold that
quaified immunity exists without drawing inferences in favor of the defendants, see, e.., Reply Brief at
8 (“the Complaint can be read” as supporting inferences favorable to Brummund), which the court is
not permitted to do when ruling on amotion to dismiss. Therefore, the defendant’ s motion to dismiss

on grounds of qudified immunity is denied.

C. StateLaw Claims
The plantiff dleges that the actions taken by Brummund, Walace, and Luzzi condtitute
conversion, larceny, and trespass. According to the plaintiff’ s complaint, his property was taken from

him by the defendants, which caused him to be harmed. The plaintiff further aleges that the items were



removed from a premises exclusvely possessed by the plaintiff. The plantiff fails, however, to plead
aufficiently the materid elements of each of these gate clams.

A complant “must contain ether direct or inferentia alegations respecting the materid eements

necessary to sustain recovery under some viable legd theory.” Telectronics Proprietary, Ltd. v.

Medtronic, Inc., 687 F. Supp. 832, 826 (S.D.N.Y. 1988) (citations omitted). “Bald assertions and

conclusons of law will not sufficeto sateaclam.” Tarshis, 211 F.3d at 35.
Conversion is the unauthorized assumption and exercise of theright of ownership that interferes

and harms the owner’ srights to that property. Suarez-Negretev. Trotta, 47 Conn. App. 517, 521

(1998). The plaintiff need not alege that the unauthorized possession of the property was intentiond.
Id. The plaintiff must alege, however, that he was harmed in order to state aclaim for converson. Id.
Therefore, a a minimum, the plaintiff must dlege that the defendants, including Brummund, have taken
the plaintiff’s property and retained possession of thoseitems, treating them as their own.

As presently pled, the complaint fails to alege converson by Brummund because thereisno
dlegdtion that he retained any of the items taken from the store. No inference arises from the
adlegations of the complaint that Brummund took the items and exercised ownership over them. In fact,
the complaint dleges that Wallace and Luzzi took possession of the missing items. Thus, the motion to
dismiss Count Two as against Brummund is granted without prgudice to replead if afactud bass exids
to do so.

Although the plaintiff need not plead that the defendants intended to take the plaintiff’ s property
in order to state aclaim for conversion, such an intention is an essentia e ement of a cause of action for

theft or larceny. The dements of larceny are: (1) the wrongful taking or carrying away of the persond

10



property of another; (2) the existence of afeloniousintent in the taker to deprive the owner of it
permanently; and (3) the lack of consent of the owner.... To prove the ement of intent within the
context of larceny, the state must show that the defendant intended to deprive another person of
property permanently. Intent may be inferred by the fact finder from the conduct of the defendant.”
State v. Kimber, 48 Conn. App. 234, 240 (1998) (citations omitted).

Thereis no dlegation in the complaint from which ajury could reasonably infer that Brummund
intended permanently to deprive the plaintiff of his property. Since the intent required to state aclam
for larceny cannot be inferred from the alegations of the complaint, the complaint does not sufficiently
date aclam for larceny. Accordingly, defendants motion to dismiss Count Three is granted without
prejudice to replead if afactud basis exists to do so.

Haintiff has sufficiently pled crimind trespass. In order to plead trespass, the plaintiff must
plead “ (1) that the defendant, knowing he was not privileged or licensed to do so, entered or remained
in abuilding [or any other premises]; and (2) that the defendant committed that act after an order to
leave or not to enter has been personally communicated to him by the owner or other authorized

person.” State v. Kinchen, 243 Conn. 690, 702-03 (1998) (internal quotation marks omitted).

In this case, the plaintiff pled that the defendants knew that they were not authorized to enter his
place of business. The owner of the building even protested their entry. Brummund entered the
premises and stayed there for an unspecified period of time, while Wallace and Luzzi removed certain
items. Therefore, the plaintiff has pled facts sufficient to State aclam for trespass. The motion to
dismiss Count Three of the complaint is denied.

The defendants also argued that the court should remand the state law claims to state court,

11



rather than exercise pendent jurisdiction over them. This argument depended on dismissa of the federd
condtitutional clam. Because, the Section 1983 clam has not been dismissed, the sate law clams will

not be remanded.

Conclusion

The motion to dismiss (doc. # 8) is granted in part and denied in part, specificdly, the motion to
dismiss Counts One and Four is denied; the motion to dismiss Counts Two and Three is granted.
Counts Two and Three, however, are dismissed without prejudice to replead within thirty days if there

isafactua bassto do 0.

It is so ordered.

Dated at Bridgeport, Connecticut this day of November 2003.

Sefan R. Underhill
United States Digtrict Judge
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